INTRODUCTION
The rules of general public international law have played an important role in shaping the modern law of investment protection.
1 Even though today, at the time when the process of "treatification" 2 of international investment law has well advanced, one might be tempted to conclude that investment law has grown into an autonomous and specialized set of rules fully emancipated from general international law, the bonds between the two normative systems are still not entirely broken. Despite the existence of a dense web of bilateral and multilateral investment treaties and provisions on investment protection in municipal law, investment arbitration tribunals have not ceased to rely on general rules of international law.
3 One of the areas of investment law where the rules of general international law still find their recurrent applicability is the area of exclusion of the host State responsibility for protection of foreign investments on its territory. There are several types of circumstances which preclude wrongfulness in international law: consent, compliance with peremptory norms, self-defence, countermeasures, force majeure, distress and necessity. 4 Two of these grounds are the most likely to be relied upon by States in investment arbitrations as a defence against claims for violation of investors' rights: force majeure and necessity.
5 This paper will focus on the latter.
Unlike force majeure, in case of which a State justifiably disrespects its international obligation due to an unpredictable, irresistible and external factor, necessity refers to a situation where a State has made a conscious comparison of values in conflict and deliberately decided to sacrifice one in order to protect another. It is thus precisely due to this subjective element -the assessment of relative importance of the con- flicting values at stake -that necessity is often considered to be a highly controversial ground of defence in international law. 6 What is more, the recent investment arbitrations against Argentina 7 have added new aspects to the already controversial character of the defence based on necessity in international investment law. Namely, the controversies which follow the defence based on necessity in investment arbitration are not only due to the complexity of the necessity exception itself, but also to the fact that State defences based on customary law grounds can sometimes be confused with the so-called "non-precluded measures clauses" 8 . Even though both necessity and non-precluded measures eventually lead to the same result -the exclusion of State liability, the conditions for successfully invoking necessity need not correspond to the conditions that must be fulfilled for resorting to non-precluded measures.
9 Therefore, investment tribunals ought to pay close attention to the set of conditions they examine when deciding on each of the respective grounds of defence, which, as we will show further on, did not always occur in practice.
In light of the aforementioned controversies, the aim of this paper will be to present and analyse the specificities regarding the use of the defence based on necessity in international investment law. In order to achieve this goal, we will start off by explaining the basics of the concept of necessity in general public international law (2.) and then turn to its particularities in international investment law (3.). 2001 (hereinafter: ARSIWA) . Even though the current wording is considered to be a somewhat enlarged version of the necessity provision which existed in the 1996 draft, 11 ARSIWA nevertheless contain a very strict and exceptional concept of necessity. The strictness of the concept is reflected in the requirement that all conditions for the application of necessity must be cumulatively met for this defence to be successfully invoked. 12 The exceptional character of the necessity defence is emphasized by the negative wording of Article 25 ARSIWAnecessity may not be invoked unless all the conditions prescribed are met. As its structure shows, Art. 25 ARSIWA contains two sets of conditions for the application of necessity: the conditions related to the balancing of conflicting interests at stake and the conditions of absolute preclusion of the possibility to resort to necessity defence.
14 The first, "positive" set of conditions encompasses five elements: (1) the existence of an essential interest, (2) a threat to such interest by a grave and imminent peril, (3) the lesser value of the interest sacrificed compared to the interest safeguarded, (4) the requirement that the act taken in necessity is the only means to safeguard the essential interest, and (5) the requirement that the adequate balance of interests exists on a bilateral or multilateral level, or in relation to the international community as a whole. The second, "preclusive" set of conditions requires the absence of two elements: (1) unsuitableness of the international obligation to be disrespected in necessity and (2) the contribution of the State to the situation of necessity.
The involvement of an essential interest appears to be the keystone of the necessity concept as laid down in Art. 25 ARSIWA. This element should be considered both on the side of the State acting in necessity and on the side of the State or the States injured, and its importance is twofold. On the one hand, the existence of the essential interest provides legitimacy to the act taken in necessity since the breach of an international obligation may be justified only if committed in view of protecting an essential interest of the breaching State. 15 Historically, States have relied upon the need to preserve an essential interest in cases where there was a danger of extermination of certain animal species 16 the States injured by the breach constitutes a boundary to the act taken in necessity, since the breach of an international obligation committed in necessity may not seriously impair an essential interest of the State or States towards which the obligation exists, or of the international community as a whole.
18
Nevertheless, the very definition of the term 'essential interest' is left open in the text of ARSIWA. This was done intentionally, 19 since it was believed that the essential character of an interest invoked should be assessed in light of all circumstances of each particular case 20 . By way of example only, it was stated that the essential interest may take a form of a State's "(...) political or economic survival, the continued functioning of its essential services, the maintenance of internal peace, the survival of a sector of its population, the preservation of the environment of its territory or a part thereof, etc."
21 It seems, however, that this approach of the International Law Commission makes it possible to argue that Art. 25 ARSIWA objectivises to a certain extent the concept of essential interest. Namely, it is our understanding that, precisely by stating that the essential character of the interest safeguarded should be established in each particular case, the International Law Commission actually suggests that the assessment of the essential character of an interest is suitable to be subjected to review -the subjective assessment of the State acting in necessity as to the essential character of the interest that it was safeguarding does not suffice. 22 This will prove to be particularly important for the use of necessity in investment disputes.
Not only do ARSIWA leave the notion of essential interest open, but they also contain no guidelines as to how the reference to grave and imminent peril should be interpreted. It was therefore left to commentaries and case law to define the said notion. Accordingly, with respect to the element of graveness of the peril, it was submitted that the peril "(.. 24 . This is very important for understanding the boundaries of the concept of necessity. Namely, even though the word 'peril' implies the element of risk as opposed to 'damage' where the detriment has already materialized, 25 the requirement of its imminence prevent the necessity to serve as a precautionary principle but rather limits it to a "(...) preventative mechanism [for] A particularly delicate element of the concept of necessity is the requirement that the disrespect of an international obligation represents "the only way" for the State to preserve its essential interest. It is understood that the reliance on necessity is excluded where "(...) there are other (otherwise lawful) means available, even if they may be more costly or less convenient" 27 . Due to such restrictive understanding, this requirement significantly narrows down the possibility of invoking necessity. Even though some authors consider that the role of this element is decreasing over time in international law, 28 it should be noted that the landmark decisions of the ICJ in the matter of necessity still find this requirement vital and important.
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Despite its exceptional character, the defence based on necessity plays an important role in international law. It serves, as stated in doctrine, "to avoid an overly rigid application of the law in circumstances where there are conflicting values" 30 : one of a fundamental character (which needs to be safeguarded) and the other of a comparatively lesser importance (which is to be sacrificed). In other words, the concept of necessity is meant to be a "(...) safety valve [used] 
letter of law"
31 . Accordingly, the concept of necessity might be viewed as a legal tool which enables fair and distribution of detriment arising out of the situation where there is a grave and imminent peril to the occurrence of which the State did not contribute and which threatens its essential interests.
32 It is precisely in light of that purpose of necessity that we will assess the use of this concept in international investment law.
USE OF NECESSITY IN INTERNATIONAL INVESTMENT LAW
At the turn of the 21 st century the issue of necessity started becoming relevant for a specific type of international disputes -disputes related to the protection of foreign investments. There were two emblematic situations in which States argued the existence of an essential interest: threats to ecological safety (3.1) and economic stability (3.2). Other situations that would give rise to necessity have not yet been recorded in case law.
Ecological safety as a ground for invoking necessity
Ecological safety as the essential interest of a State was in focus of the Gabčíkovo-Nagymaros case before the ICJ. This dispute arose after Hungary decided to unilaterally suspend and some time later abandon certain obligations under a treaty with Slovakia concerning joint works on a part of the River Danube, which forms the natural border between the two countries. Even though this was not a "classical" investment dispute in the sense that it opposed an investor to a host State, the case nevertheless did revolve around a project that, on the basis of its duration, risks associated to its performance, magnitude and importance may qualify as an investment jointly performed by two States. In the proceedings before the ICJ Hungary relied on the "state of ecological necessity" in order to justify its withdrawal from the project. Namely, Hungary argued that, if the project were to be entirely carried out as set by the HungarySlovakia treaty, this could lead to such changes in the environment that would be likely to result in the artificial floods and changes of groundwater level, significant drop of quality of water in certain parts of the country and consequently, to the extinction of the fluvial flora and fauna as well as of certain species living in alluvial planes. 32 For a detailed economic analysis of necessity see A. Sykes, "Economic 'Necessity' in International Law", American Journal of International Law 2/2015, 296−323. Although we do not necessarily agree with all the conclusions presented by this author, we draw attention to the complexity and perceptiveness of his analysis.
33 Gabčíkovo-Nagymaros, para. 40.
As it is expressly stated in the judgment, the ICJ had "no difficulty" finding that the protection of environment as argued by Hungary indeed presented an essential interest within the doctrine of necessity, 34 and invoked an earlier advisory opinion issued by the Court which emphasized the significance of a healthy environment for human beings, "including generations unborn"
35 . Therefore, the Court's upholding of the need for preservation of ecological safety may indeed constitute an essential interest of a State and give rise to breaches of the investment-related international obligations committed in necessity. However, what appeared to be more difficult for Hungary to prove in the case at hand were other elements of the defence based on necessity. Namely, the Court found that Hungarian essential interests were not exposed to grave and imminent peril 36 and that Hungary could have resorted to means other than the breach of the treaty with Slovakia in order to effectively address its environmental concerns (though it failed to specify what these means may have been in concreto).
37
Even though the Gabčíkovo-Nagymaros judgment represents one of the landmark decisions in the modern general international law of necessity, its helpfulness for clarifying the specificities of the operation of necessity in international investment law seems somewhat doubtful. We acknowledge that the judgment is fundamentally important for it confirms that ecological safety could generally constitute an essential interest of a State susceptible to be safeguarded in necessity. Furthermore, the Court pointed to the importance of properly proving the requirement of "grave and imminent peril" by declaring that this condition must be substantiated and proven with sufficient certainty. This point was subsequently developed at a general plan by Prof. James Crawford in his Second Report on State Responsibility, where he submitted that "(..
.) the peril [should be] established on the basis of the evidence reasonably available at the time"
38 . Nevertheless, it should be noted that the Gabčíkovo-Nagymaros dispute did not arise from the breach of a bilateral investment treaty (hereinafter: BIT), which is the most common legal basis of international investment disputes. Therefore, the findings of the ICJ on specific elements of the availability of the defence based on necessity in cases of threat to ecological safety (especially the one relating to the "only way" requirement) do not seem particularly insightful for predicting the likely outcomes of relying on this defence in a BIT-arbitration. 34 Ibid., para. 53. 
Economic stability as a ground for invoking necessity
The preservation of economic stability as an essential interest of a State was relied upon by Argentina in several investment arbitrations led against it following the economic and fiscal crisis that this country had faced in the late 90s. 39 In an attempt to stop economic recession which led to social unrest and a series of political leadership changes, the government introduced legislation that allowed for the renegotiation of contracts with public services providers (who were mostly foreign investors), reformed the foreign currency exchange system (which brought significant losses to foreign investors) and restricted transfers out of the territory of the country. Argentina argued that the emergency measures did not constitute a breach of its obligations under BITs but even if they did, Argentina should be exempted from liability since "(...) the very existence of the Argentine State was threatened by the events that began to unfold in 2000". 40 Consequently, the State was acting in an attempt to prevent economic, financial and social stability, which represented, in the eyes of Argentina, its essential interest.
Arbitrations arising out of the measures taken by Argentina in order to deal with the economic crisis received significant attention in scholarly writings 41 since they highlighted many dilemmas that emerge from the application of the concept of necessity to investment protection cases. The initial question might already refer to whether the necessity could even be invoked in investment arbitrations. This problem was briefly touched upon by the tribunal in BG Group, where the arbitrators first declared that the necessity exception pursuant to the rules of customary (i.e. general) international law was inoperable in the case at hand since Art. 25 ARSIWA may relate exclusively to international obligations between sovereign States, but they then nevertheless proceeded to examining whether the conditions for application of necessity exception were 39 Law, vol. 40, 2010, 137−158; P. Tomka, 477−494. satisfied and reached a negative conclusion. 42 Other tribunals did not dispute the possibility of reliance on necessity in investment protection cases and the doctrine does not seem to challenge the applicability of the customary concept of necessity in the context of investment arbitration.
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What is particularly noteworthy when it comes to Argentinean arbitrations arising out of the measures taken in order to deal with economic crisis is the fact that even though all disputes arose out of the same factual background and most of them were even based on the same BIT (Argentina-USA) 44 , the tribunals reached sometimes diametrically different conclusions on certain aspects of necessity. On the one hand, there were tribunals which found that the defence based on necessity was justified 45 while, on the other hand, there was also a significant body of decisions where the necessity was ruled out. 46 This divergence is generally justified as the reflection of absence of the stare decisis principle in investment arbitration, 47 but it also sheds light at certain difficulties in applying the concept of necessity in international investment law. It should be therefore unsurprising that some tribunals were creative in finding ways to avoid the discussion on the justification of the defence based on necessity. 48 We will now proceed to presentation and discussion of the most important differences in approaches of the tribunals to the particular elements of necessity.
Grave and imminent peril to an essential interest
At the outset, the assessment of the essential character of the need for preservation of economic stability in practice of investment arbitration tribunals proved to be somewhat more complex than in case of ecological safety. The tribunal in LG&E found that the situation in Argentina ex- ceeded mere economic problems and business cycle fluctuations but it rather reached "catastrophic proportions" and "the highest degree of public disorder", threatening total collapse of the Government and the State, as well as Argentina's essential security interests. 49 The tribunal in Continental Casualty, although discussing the issue from the standpoint of Art. XI of the Argentina-USA BIT (non-precluded measures clause), reached a similar conclusion. 50 Somewhat more cautiously, the tribunal in CMS admitted that the crisis was indeed severe but it also added "[A]s is many times the case in international affairs and international law, situations of this kind are not given in black and white but in many shades of grey".
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Finally, the tribunal in Enron considered that the extent of the economic crisis in Argentina was not sufficient to compromise the very existence of the Argentinean State so that, consequently, it may not have been qualified as involving an essential interest. 52 Despite certain differences in nuance and tone of the aforecited decisions, it may be concluded that all four tribunals nevertheless share a common point -they all agree that, in abstracto, the preservation of economic stability may generally qualify as essential interest of a State.
53
This is an important contribution because the earlier practice of necessity in general international law did not provide for an unambiguous answer to this question. 54 The differences in wording stem from the fact that the tribunals often considered the requirement of essential character along with the requirements of grave and imminent peril and the non-availability of other means for overcoming the crisis, 55 which are the true points around which the opinions were divided.
Even though the ICJ in the Gabčíkovo-Nagymaros judgment introduced solid guidelines for assessing the graveness and imminence of a peril, the tribunals in the Argentinean cases did not seem to be willing to engage into a methodological and substantiated evaluation of the extent and immediacy of the economic crisis. Some tribunals even completely refrained from examining whether this condition was fulfilled since they had already found that other, more easily provable elements of necessity were not established, so they considered that further examination of other elements was redundant. 56 The decisions in which the issue of graveness and imminence of the peril was discussed can be divided into two groups. The first group is gathered around the CMS award, where the tribunal simply, and without any particular explanation, declared that " . Nevertheless, the tribunal performed a very interesting three-layered analysis of the economic situation in Argentina within which it considered the social situation in Argentina, specially emphasizing the speedy deterioration of the Gross Domestic Product, increasing unemployment rate and the significant drop of the buying power, took into consideration an unstable political situation in the country and examined the content and the effect of the legislation adopted to fight the crisis.
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Apart from the astonishingly different results that the tribunals reached when qualifying the intensity and proximity of the threat to Argentinean essential interest, it is striking to see that most tribunals completely disregarded the need to establish an objective test for determining whether the threat to essential interests of the host State was indeed grave and imminent. The rare, if not the only exception was the Enron tribunal which stands the closest to guidelines formulated in the Gabčíkovo-Nagymaros judgment. Bearing in mind that the economic crisis as a ground for invoking necessity is perfectly suitable to be objectively and even scientifically analysed, we do not see any convincing reason for deviation from the approach adopted in the Gabčíkovo-Nagymaros judgment with respect to determining the graveness and imminence of threat to an essential interest of the State in this type of cases.
The "only way" requirement
Stark differences developed around the understanding of the requirement that the measures taken in necessity needed to represent "only way" for safeguarding an essential interest. Pursuant to a more rigorous interpretation, adopted by the CMS tribunal, the "only way" requirement shall not be deemed fulfilled whenever there was at least one other alternative to the measure taken by the host State.
61 Therefore, it may be concluded that this tribunal subscribed to a literal interpretation of the "only 57 way" requirement as it considered that it sufficed to establish merely whether the measure taken had any alternatives, the assessment of appropriateness and soundness of a State's policy choices being outside the scope of a tribunal's task. 62 A similar approach was taken by the Enron tribunal, which stated that it was not up to arbitration to assess which of the alternatives would be the most recommendable nor to substitute for the governmental determination of economic choices, but only to establish whether the choice made was indeed the only one available. 63 However, this approach was criticised and rejected by the Annulment Committee, which adhered to a more flexible reading of the "only way" requirement, holding that it encompasses not just the existence of other alternatives but also the analysis of their relative effects. 64 Accordingly, the Committee was not satisfied with the tribunal examining the mere availability of other alternatives. Rather, the Committee considered that the tribunal should have gone on to examine the appropriateness and feasibility of applying other available measures, having in mind the circumstances and information that were known to the State at the time of making the choice and not an ex post facto analysis of their potential effects.
It was submitted in doctrine that, in cases of economic emergencies, it would seem justified to allow a more lenient interpretation to the "only way" requirement in order to leave a possibility for some practical application of this criterion (and consequently the entire concept of necessity), which would otherwise be very rarely available due to a high threshold that would exist had the term "only way" been given a strict literal interpretation. 66 The ruling of the Enron Annulment Committee seems to be going in that direction, but the echoes of such approach yet remain to be heard.
Non-contribution to necessity
The examination of the non-contribution of the State to necessity appeared to be equally sensitive as was the case with the previously discussed criteria. The CMS tribunal, relying on the Commentary of ARSI-WA, established that in order for this condition to be satisfied, there must a substantial and not merely incidental or peripheral contribution of the State. 67 Due to the interactive nature of the global economy, the tribunal went on to declare that the factors leading to the Argentinean economic crisis were both endogenous and exogenous, 68 which warranted for a further inquiry as to the intensity of the State influence to the collapse of the economic system. Without any particular analysis or detailed justification, it found that "(...) the government policies and their shortcomings significantly contributed to the crisis and the emergency and while exogenous factors did fuel additional difficulties they do not exempt the Respondent from its responsibility in the matter" 69 . 70 On the contrary, the LG&E tribunal considered that it was upon claimant to prove that the host State contributed to necessity, 71 while the Continental Casualty tribunal did not examine this issue under Art. 25 ARSIWA but rather under the non-precluded measures clause contained in the Argentina-US BIT and consequently, by applying a different, less stringent standard, found that Argentina was justified in relying on that provision 72 .
A more detailed discussion of the non-contribution requirement can be found in National Grid arbitration. The tribunal enumerated endogenous and exogenous factors which contributed to the crisis and then, relying upon the documents of the International Monetary Fund on the evaluation of this crisis, analysed the measures taken by Argentina and reached the conclusion that the State's response to the crisis only further contributed to its worsening. 73 The tribunal in El Paso thoroughly discussed the issue of Argentina's contribution to the economic crisis, 74 but it also considered this point from the perspective of the non-precluded measures clause. This makes its analysis somewhat unsuitable for further discussion in relation to our topic. However, we find it important to stress that the tribunal decided to take an innovative approach in interpreting the non-precluded measures clause. Namely, it reaffirmed the standard established in its Decision on Jurisdiction, stating that " [t] his Tribunal considers that a balanced interpretation is needed, taking into account both State sovereignty and the State's responsibility to create an adapted and revolutionary framework for the development of economic activities, and the necessity to protect foreign investment and its continuing flow" 75 .
The issue of non-contribution shows the importance of making a clear distinction between the defences based on necessity and on emergency clauses. It should also be noted that almost all the tribunals sought to establish whether there was substantial contribution of Argentina to necessity, and not just any contribution, as it may stem from the plain reading of Art. 25(2)(b) ARSIWA. The support for such approach is found in the Commentary to ARSIWA, which states that " [c] ontribution to the situation of necessity must be sufficiently substantial and not merely incidental or peripheral"
76 . This was welcomed by doctrine since, due to the mixed nature of reasons leading to an economic crisis, it should be deemed appropriate to require a more substantial rather than merely any degree of contribution to necessity. 
Non-impairment of interests of other States or international community and suitability of the obligation to be disrespected in necessity
As far as non-impairment of interests of other States or international community as a whole is concerned, this element did not spark significant attention of the tribunals. They generally seem to agree that acts committed by Argentina did not endanger the interests of other States or of the international community. 78 What is more, they only mentioned but failed to elaborate on the relevance and role of the interests of private parties, investors or others, which might potentially have been appropriate, seeing the architecture and the purpose of BITs. Despite the objection that, had they done so, this might have constituted a departure from the language of Art. 25 ARSIWA, it may be argued that the hybrid nature of investor-State disputes justifies the need to balance the interests of the host State not only against other States but against private parties as well, in order to give fair chances to both parties in dispute to make their case as to the requirements for necessity. 79 Finally, the least disputed seemed to be the requirement that the obligation in question does not exclude necessity. Most tribunals considered the existence of the "non-precluded measures" clause contained in some Argentinean BITs as a proof that the protection accorded by such BITs was, by its nature, susceptible to be suspended in extreme circum-stances. 80 However, even the tribunals which took a different path came to the conclusion that the necessity defence would be available even absent the "non-precluded measures" provision. The analysis of the use of necessity as a ground for precluding wrongfulness in international investment law shows that the concept of necessity plays an important role in the system of investment protection. It seems, however, that, in order to maintain and uphold the purpose of necessity, which is, in our eyes, to enable fair and distribution of detriment arising out of the situation where there is grave and imminent peril to the occurrence of which the State did not contribute and which threatens its essential interests, some adjustments of the model developed in general international law should be made when necessity is applied in international investment law. Several conclusions may thus be suggested.
Firstly, the tribunals must pay close attention to the distinction between the defence based on necessity and the defence based on the application of the "non-precluded measures" clause. This is because the two defences do not have the same content and entail different elements. Consequently, different thresholds and tests should be applied when examining whether the conditions for invoking any of the two defences are fulfilled. While the defence based on necessity is always available, as a part of general international law, the defence based on a non-precluded measures clause may be invoked only when the applicable investment treaty provides for such an exception and in the way stipulated by the treaty in question.
Secondly, the interpretation of the "positive" set of requirements (Art. 25(1) ARSIWA) should take into consideration, to use the words of the tribunal in El Paso, the need to achieve a balance between State sovereignty and State's responsibility to create an adapted and revolutionary framework on the one hand, and the need to protect foreign investment and its continuing flow on the other. This is because any excessive strictness or lenience in interpreting the concept of necessity might compromise its very purpose -the fair distribution of detriments. Namely, an overly strict interpretation of necessity would render it virtually inoperable in the realm of investment protection. Foreign investments would thus be protected in all times and under all circumstances by an absolutely bulletproof shield of international obligations that could not be lifted even 80 LG&E in the extreme and exceptional cases. Consequently, all the detriment arising out the situation causing State to act in necessity would break down to all the economic operators and citizens in that State except the investors. This would be in sharp contrast with our view that financial burden caused by the circumstances inducing necessity should be distributed in a fair way between all the operators and citizens in the host State. Conversely, if necessity were to be interpreted in an excessively flexible manner, this would give an opportunity to the host State to easily escape its international obligations of investment protection, causing the balance in sustaining the necessity-induced detriment to shift so as to place relatively more financial burden on foreign investors than on other persons in the host State, creating yet again an unfair and undesirable situation. Finally, as far as the "preclusive" set of requirements (Art. 25(2) ARSIWA) is concerned, it seems justified to seek for a substantial and not just any contribution of the host State to necessity. Bearing in mind the nature of situations in which necessity is likely to be invoked in international investment law (ecological and economic crises), it would seem appropriate to examine the (non-)substantial character of contribution by relying on objective, perhaps even scientific concepts, by analogy to the method of establishing graveness and imminence of peril.
